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SUMMARY

Cox Radio, Inc. and 1ts wholly-owned subsidiary CXR Holdings, Inc. (collectively,

Con v and Radio South, Inc. ("Radio South™), by their attorneys, hereby petition for
seearsideration ol the Audio Division’s rthe “Division’s™) decision in MM Docket No. 01-104
sthi- ™ Aaburn Proceeding™. The Division erroncously dismissed Cox’s and Radio South’s
counerproposals because they proposed allolments that were short-spaced to a deleted allotment
dt Annisten, Alabama, and the decision deleting that allotment 1s not yet final due to the filing of
a toustl petition for reconsideration in that proceeding.

I'te Division’s decision dismissing Cox’s and Radio South’s counterproposals must be
ievorsed because it is fraught with legal and factual errors. The Division’s conclusion that Cox’s
and Fadie South’s counlerproposals are required to protect the deleted Anniston allotment due to
the pendency of the Anniston/College Park Proceeding contradicts the Division’s own prior
activns wiihin the Auburn Proceeding itsell. The Division’s decision also misapplied Cut and
Nheoi and rehies on inapposite cases. Moreover, without good cause, the Division treats Cox and
Radic South differently than other similarly-situated applicants whose applications or
rulemaking proposals have been granted or held in abeyance pending finality of the
Anmniston/College Park Proceeding,

Accordingly, the Division should grant Cox’s and Radio South’s counterproposals
ioriinwiih, and, 1f necessary for consistent application of FCC policy and precedent, conditioned

un - he tinality of the Anniston/College Park Proceeding.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Orrville, Goodwater, Pine Level, Jemison, and
Chonraston, Alabama)

In she Matter of )
)
Agnendment of Section 73.202(b) )
Fable ¢f Allotments, ) MM Docket No. 01-104
N Broadcast Stations ) RM-10103
t Auburn. Northport, Tuscaloosa, Camp Hill, ) RM-10323
sra-dendaie, Homewood, Birmingham, Dadeville ) RM-10324
)
)

o Chiel, Media Bureau

PETITION FOR RECONSIDERATION

{ox Radio, Inc. and its wholly-ownced subsidiary CXR Holdings, Inc. (collectively
“Cox v and Radio South, Inc. (“Radio South™), by their attorneys and pursuant to Section 1.429
of the Commission’s Rules,' hereby petition for reconsideration of the decision of the Audio
i71is:on {the “Dhivision™)y in the above-retercnced proceeding (the “Auburn Decision™ or
“Auburn Proceeding”).” As shown hercin, the Division erred as a matter of law in dismissing
o' and Radio South’s counterproposals. The Division ignored and misapplied its own
precedent and without good cause treated Cox and Radio South differently than other similarly-

situated parties. Accordingly, the Auburn Decision must be reversed and Cox’s and Radio

47 CF.R.§ 1.429 (2001). Public notice of the Auburn Decision was given on September
“, 2002 Accordingly, this petition for reconsideration is timely filed. See 67 Federal Register
SO0 (Sent. 9.2002); 47 C.F.R. §§ 1.429(d). 1.4(b) (2001),

Amendment of Section 73.202(b), Tuble of Allotments, FM Broadcast Stations (Auburn,
Northnerr Tuscaloosa, Camp Hill. Gardendale, Homewood, Birmingham, Dadeville, Orrville,
Cosdiater. Pine Level, Jemison, and Thomaston, Alubama), Report and Order, 2002 FCC Lexis
42¢7 + Aug 30, 2002).



seatit's counterproposals granted forthwith and, if necessary for consistent application of FCC
~aies and precedent, conditioned on the finality of the Anniston/College Park Proceeding.®
' HISTORY OF THE AUBURN PROCEEDING.

O Tuly 5, 2000, Auburn Network, Inc. filed a petition for rulemaking proposing to allot
Channel 263 A to Auburn, Alabama. as 1ts second local service (“ANI’s Initial Petition”). As set
or i kxhibit B of the Technical Exhibit attached to ANI’s Initial Petition, the proposed
ilictraent at Auburn was short-spaced to a deleted Channel 263C allotment at Anniston,
Alubunia 'or WWWQUFM) (formerly WHMA(FM)) and fully-spaced to the added Channel
265C Y allotment at College Park, Georgia for WWWQ(FM)." The Channel 263C Anniston
allutrient was deleted by a Report and Order that was released on April 28, 2000 and became
¢feetive on June 14, 2000 (the “*Anniston/College Park Proceeding™).” On November 20, 2000,
the Division returned ANI's Initial Petition because it was contingent on the finality of the
Annisten: College Park Proceeding.”

On February 7, 2001, the same day that the Commission adopted a Memorandum
Upsmion and Order in the Anniston/College Park Proceeding, Aubum Network, Inc. filed an

apdated petition for rulemaking proposing to allot Channel 263A to Auburn, Alabama (“ANI’s

dinendment of Section 73.202(h). Tuble of Allotments, FM Broadcast Stations (Anniston
and Astifand, Alabama, and College Park, Covington, Milledgeville and Social Circle, Georgia),
Report und Order, MM Docket 98-112, 15 FCC Red 9971 (2000) (the “Anniston/College Park

Procesding”™).
' pention for Rulemaking for the Amendment of Section 73.202(b), Table of Allotments,
filed iny Auburm Network, Inc., Exhibit B of Technical Exhibit (July 5, 2000).

tr-cndment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Anniston
anc Avhland, Alabama, and College Park. Covington, Milledgeville and Social Circle, Georgia),
Repors cnd Order. MM Docket 98-112, 15 FCC Red 9971 (2000) The decision became
effective on June 14, 2000. 65 Federal Register 31498 (May 18, 2000).

9

Sec Petition for Reconsideration and Reinstatement filed by Auburn Network, Inc. in
MM Docket 01-104 at p. 2 (May 2. 2001).



tUpdeated Petition”). Like ANI's Initial Petition, the proposed allotment at Auburn again was
hertspaced 1o the deleted Channel 203C allotment at Anniston and fully-spaced to the added
Thannel J63C3 allotment at College Park.’

Un April 4, 2001, the Division returned ANI's Updated Petition for failing to protect
WWWOEM)'s January 12, 2001 application proposing to upgrade its facilities at College Park
e Unannel 26303 1o Channel 263C2.° On Aprit 6, 2001, Auburn Network, Inc. filed a
supplemernt notifving the Diviston that on February 23, 2001, WWWQ(FM) had amended its
upgrade application to specify a new tower site and Channel 263 A therefore could be allotted to
Aubuin. Alabama with a site restriction to protect WWWQ(FM)’s upgraded facilities at the new
site'miportantly, although another petiton for reconsideration had been filed in the
Annistonoltege Park Procecding on March 12, 2001 (and refiled on March 30, 2001), the
Division <l:d not reject ANI"s Updated Petition for being contingent on final action in the
Anniston/College Park Proceeding, as it had done with ANID’s Initial Petition. Instead, the
Privision accepted AND's Updated Petition and, on April 27, 2001, released a Notice of Proposed
Rulimaxing proposing to allot Channel 263 A at Auburn, Alabama as its second local service (the
“Aubur NPRM™). In the Auburn NPRM, the Division stated, *We believe that each proposal

[in rhe muitiple docket proceeding| warrants consideration because it complies with our technical

. 9
requirements and would serve the public mterest.”

Petition for Rulemaking for the Amendment of Section 73.202(b), Table of Allotments,
filed by Aubum Netwerk, Inc., MM Docket 01-104, Exhibit B of Technical Exhibit (Feb. 7,

2001y

Petition for Reconsideration and Reinstalement in the Amendment of Section 73.202(b),
Table of Aflotments, filed by Aubum Network, Inc., MM Docket 01-104, at p.1 (May 2, 2001).

amendment of Section 73.202(bj, Table of Allotments, FM Broadcast Stations,
(Pla:nitle. Georgraj (Rosholt, Wisconsing (Auburn, Alabama) (Shiner, Texas) (Pacific City,
Orevoi) 6 FCC Red 8937, 91 (2001) (emphasis added).

trd



Ir: response to the Auburn NPRM, on June 18, 2001, Cox filed a counterproposal
o posing to provide first local service to the communities of Gardendale, Goodwater and
feraron. \labama, while maintaining local service in Homewood, Alabama (“Cox’s
iifa'\ulxtcrps-Oposal").'0 On June 18, 2001, Radio South filed a counterproposal proposing to
nrv e irst local service 1o the community of Helena, Alabama (“Radio South’s
Couniesproposal ). "' Like Auburn Network, Inc.’s proposed Auburn allotment, Cox’s proposed
substiunoen of Channel 262A for Channel 247A at Dadeville, Alabama, and Radio South’s
propesed reallotment of Channel 263C1 from Northport to Helena, Alabama were short-spaced
to the Jdeleted Channel 263C allotment at Anniston, Alabama and fully-spaced to the added
Channei 26303 allotment (and the proposed upgraded Channel 263C2 allotment) at College
Par<. Georgla. International Systems Corp. also filed a counterproposal, and WNNX LICQO, Inc.,

the licensce of WWWQ(FM), and Tiger Communications, Inc. filed comments.

v i omments and Counterproposal of Cox Radio, Inc. and CXR Holdings, Inc., filed in MM
Docket Ne 01-104, RM-10103 on June 18, 2001, Specifically, Cox proposed to delete Channel
247 A 4i Homewood, Alabama, and allot Channel 247C2 at Gardendale, Alabama, for use by
WCDILIEM) (formerly WRLR(FM)) as that community's first local service; to reallot Channel
295C from Birmingham to Homewood for use by WBPT(FM) (formerly WODL(FM)); to
substiute Channel 262A for Channel 247A al Dadeville for WZLM(FM); to substitute Channel
300A for Channel 247A in Orrville, Alaubama, for WIAM-FM; to reallot Channel 248A from
Tallaceva 10 Goodwater, Alabama. for usc by WSSY-FM as a first local service; to modify the
reference coordinales of vacant, unapplied-for Channcl 248A, Pine Level, Alabama; to reallot

C hannet 249A from Clanton 10 Jemison, Alabama, for use by WEZZ-FM as a first local service;
and o modify the reference coordinates of WAYI(FM), Channel 249A, Thomaston, Alabama.
("ox provided copies of consents from the licensees of all atfected stations and pledged to

rein burse the licensees for reasonable costs in implementing the requested modifications. /4. at
pp. ... 3. 18,25,26,27-28, 32, 33,37, 39 and at Exhibits A, E, F, G, [, K.

Comments and Counterproposul of Radio South, Inc., filed in MM Docket No. 01-104,
RM 14193 on June 18, 2001. Specifically, Radio South proposed to reallot Channe] 263C1 from
Northport 1o Helena, Alabama, for use by WLXY(FM) as that community’s first local service
and o realiot Channel 225C1 from Tuscaioosa to Northpert, Alabama, for use by WTUG(FM).




On Oclober 23, 2001 the Division released a Public Notice announcing its acceptance of
Cex"s ami Radio South’s Counterproposals.'? The Division did not accept International Systems
wurp = counterproposal. No parties tiled comments opposing Cox’s or Radio South’s
Courlerproposals.

On August 50, 2002, the Division released the Auburn Decision, dismissing Cox’s and
Rl South’s Counterproposals.'” 1n the Auburn Decision, the Division stated that both
counerproposals “were technically detective when filed” because the reference coordinates for
~ o = proposed Dadeville allotment and Radio South’s proposed Helena allotment were short-
spacced o the deleted Channel 263C allotment at Anniston, Alabama, and the Anniston/College
Park Proceeding was not vet final."

M. HISTORY OF THE ANNISTON/COLLEGE PARK PROCEEDING.

On April 28, 2000, the Division released its decision in the Anniston/Cellege Park
Prececding, among other things, deleting Channel 263C at Anniston, Alabama and allotting
Channel 263C3 to College Park, Georgia for use by WWWQ(FM) (formerly WHMA(FM)) (the
~Anmiston/College Park Decision™).” The Anniston/College Park Decision was effective on

June 14, 2000, and pursuant (o the decision, WNNX LICO, Inc. filed a construction permit

; {Consumer Information Bureau, Reference Information Center, Petition for Rule Making
Filed. Public Notice, Report No. 2506 Correction (rel. Oct. 23, 2001) (Correcting Report No.
2506 released Oct. 5, 2001 and Oct. 9, 2001) (“Public Notice™).

The Division also dismissed ANI's Updated Petitivn given that Auburn Network, Inc.
had withdrawn its expression of interest.

L

Auburn Decision at § 3.

Amendment of Section 73.202(h), Tuble of Allotments, FM Broadcast Stations (Anniston
ane Ashland, Alabama, and College Park, Covington, Milledgeville and Social Circle, Georgia),
Report unct Order. MM Docket 98-112, 15 FCC Red 9971 (2000) The decision became
¢thective on June 14, 2000. 65 Federal Register 31498 (May 18, 2000).



application to construct WWWQ(FM) on Channel 263C3 at College Park,'® which was granted
st Navember 14, 2000, On lanuary 9, 2001, WNNX LICO, Inc. filed a license application to
cover WWWQFM)'s constructed College Park facilities,'” and on January 22, 2001, the

D isien granted WWWQUEM) program test authonty to commence operation with its College
Park raciitties. WWWQ(FM) has now been operating from College Park for well over a year
anu @ halt Its license application remains pending, however, because since 2000, Preston Small,
onc of he parties to the Anniston/College Park Proceeding, has continued to file petitions for
reconsideration.

Ui June 16, 2000, Preston Small filed his first petition for reconsideration, and on
Febreary Y, 2001. the Division released a Memorandum Opinion and Order denying his petition.
On March 12, 2001, Preston Small filed his second petition for reconsideration, and on
November §, 2001, the Commission released a Memorandum Opinton and Order denying his
second netition.  On December 5, 2001, Preston Small filed his third petition for reconsideration
and a molion to reopen the record, and on July 15, 2002, the Commisston released a
Memorandum Opinion and Order denying his third petition and motion. On August 19, 2002,

and August 22, 2002, Preston Small filed his fourth petition for reconsideration and a second

motion 1o reopen the record and a supplement, respectively.'® Based on the filing of this fourth

: sec FCC File No. BPH-20000714AAV.

© Se FCC File No. BLH-20010109AAD.
I On September 3, 2002, Preston Small filed a Statement for the Record, Motion for
Prolection. and Notice of Resubmission of Petition for Reconsideration and Second Motion to
Reopen the Record and Notice of Resubmission of Motion To [sic] for Leave to File
Supplement. As he explained in that filing, on September 3, 2002, he concurrently resubmitted
his Augnst 19, 2002 Petition for Reconsideration and Second Motion to Reopen the Record and

n:s August 22, 2002 Motion for Leave lo File Supplement to Petition for Reconsideration and
Second Motion to Reopen the Record.



ettt tor reconsideration. in the Auburn Decision, the Division dismissed Cox’s and Radio
Soath- Counterproposals.
it THE AUBURN DECISION IS INCONSISTENT WITH PRECEDENT.

[¢ Auburn Decision is inconsistent with (i) the Division’s own actions in the Auburn
Precceding, () its own case precedent, and (1ii) its treatment of other proposals that are
sortmgent on the finality of the Anniston/College Park Proceeding. As demonstrated herein,
pursuant 19 the Division’s own precedent, the Division should have granted Cox’s and Radio
Seth s Counterproposals lorthwith or granted them conditioned on the finality of the
Anmsion College Park Proceeding.

A, The Auburn Decision Is Inconsistent With the Division’s Own Actions In the
Auburn Proceeding.

e Division’s conclusion that Cox’s and Radio South’s Counterproposals were required
(o protect the deleted Anniston allotment and could not be granted is wholly inconsistent with its
prior actions within the Auburn Proceeding. On November 20, 2000, the Division returned
ANTI= Imtial Petition for being contingent on finality of the Anniston/College Park Proceeding.
Or Annl 27,2004, however, the Division accepted ANI’s Updated Petition, released the Auburn
NPRM. and stated that ANI"s Updated Petition complied with the technical requirements despite
the ract that it was contingent on f{inality of the Anniston/College Park Proceeding inasmuch as
Presten Small had filed his second pelition for reconsideration on March 12, 2001. The Division
surchy was aware of the second petition for reconsideration filed over one month prior to the
Autn NPRM's release and therefore musi have determined that the pendency of the second
petinien for reconsideration and the short-spacing of the proposed allotment of Channel 263A at

Autumn were no longer a legal or technical bar to grant of ANI’s Updated Petition. On October



72 2901, the Division issued a Public Notice accepting Cox’s and Radio South’s
Courterproposals, which was consistent with its treatment of ANI’s Updated Petition.

Ir; the Aubum Decision released on August 30, 2002, more than one year and four
mienths after the Division accepted ANI's Uipdated Petition and ten months after the Division
ac.erted Coxs and Radio South’s Counterproposals, the Division abruptly changed course. The
Dreizien ~uddenly took the position that proposed allotments must protect the deleted Anniston
aliistrent beeause Preston Small had filed a fourth petition for reconsideration in the
Anniston College Park Procceding. Despite the fact that the second petition for reconsideration
wus pending when the Division accepted ANI's Updated Petition, Cox’s Counterproposal, and
Radio South’s Counterproposal, the Division considered the fourth petition for reconsideration a
har 1¢ grant of Cox’s and Radio South’s Counterproposals.

I't:e Division’s acceplance of AND’s Updated Petition, Cox’s Counterproposal, and Radio
south s Counterproposal coupled with its subsequent sudden change in course has substantially
harmad Cox and Radio South. On April 27. 2001, the Division accepted ANI's Updated Petition
anc on October 23, 2001, accepted Cox’s and Radio South’s Counterproposals as technically
correct € ox and the affected parties relied on the Division’s actions and expended substantial
amounts of time and money on preparation and submission of further pleadings in the
procesding. Regulated parties should be allowed to rely on a government agency’s actions and
arc entiiled 1o assume that the staff decisions are consistent and evenly applied. Nothing has
changed smee the April 27, 2001 Auburn NPRM and the October 23, 2001 Public Notice, yet,
the Division’s decision is implicitly based on an alleged change in circumstances. The
lundamen:al inequity is inescapable. The Division’s about-face on this issue within the same

prececding without any explanation as to its inconsistent treatment of ANI’s Updated Petition,



“ o s Coanterproposal, and Radio South’s Counterproposal is arbitrary and capricious and
cannot stand, '

B. The Auburn Decision Is Inconsistent with Prior Precedent.

1. The Division Misapplied Cut and Shoot.

[n the Auburn Decision, the Division adopts a very wooden interpretation of Cut and
Shooo snd nusapplies it to the facts. In Cur and Shoot, the proposed allotment of Channel 235A
at t'ui wnd Shoot. Texas was short-spaced to another station’s licensed facilities but fully spaced
o uppuilt racihities specified in a construction permit.20 The petition for rulemaking proposing
the (at and Shoot allotment was retumed because the proposed allotment was contingent on a
third party constructing the permitted facilities. The policy behind the holding in Cut and Shoot
1s o prevent the filing of applications that are contingent upon the future construction and
heonang of another station that, in fact, might never be built. In this case, however,
WWWOIFM)'s College Park facilities (serving the Atlanta market) were constructed and on the
arrand a hicense application had been filed more than six months before Cox and Radio South
filed their counterproposals. The Division misapplied Cut and Shoot in dismissing Cox’s and
Radic South’s Counterproposals as contingent when WWWQ(FM)'s facilities already were built
and had been on the air for over a year. The policy underlying Cut and Shoot is not served by
appiv:ing 1: W the facts and circumstances presented by Cox’s Counterproposal and Radio
South’s Counterproposal.

8v relying on Cur and Shoot, the Division failed to take into account the unusual

circurstances presented herein. The filing of four petitions for reconsideration by Preston Smail

Sec Urearer Boston Television Corp, v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970):
Metaar Music v. IFCC, 345 F.2d 730 (D.C. Cir. 1965).



n the Anmiston/College Park Procecding constitutes a very unique abuse of FCC processes.
Lomunssion precedent should be {lexible enough to deal with this unique situation and avoid
neyuitabic resulis 1n unrelated proceedings  Should the Division determine that Cut and Shoot
is apphcable, 1t should carve out a very narrow exception to Cut and Shoot in recognition of the
anusua, special facts of this case where, but for an abuse of process in another rulemaking
procecaing, Cox's and Radio South’s Counterproposals faced no obstacles to grant. By creating
such « narrow exception, the Division can ensure that its processes are not blind to the facts and
cquities o! this case. To do otherwise and to allow the filing of a fourth petition for
reconsuderation to thwart the provision of first local service to four new communities disserves
the pubiic and cssentially clevates and condones this sort of behavior.?!

Muareover, by its actions, the Division has demonstrated that it itself does not believe that
{ ur una Shoot applies to these circumstances. As explained previously, the Division accepted
ANIs Uipdated Peution, Cox’s Counterproposal, and Radio South’s Counterproposal even
though theyv were contingent on the finality of the Anniston/College Park Proceeding. As
discussed below in Section 111.C., the Division also has granted other applications and issued a

notice ol proposed rulemaking for an allotment that do not protect the deleted Anniston allotment

and are contingent on finality of the Anniston/College Park Proceeding.

o Amendment of Section 73.202¢b), Table of Allotments, FM Broadcast Stations, (Cut and
Shoot. Texas), Memorandum Opinion and Order, 11 FCC Red 16383 (1996).

In tact, in deleting the rule provision that provided that the filing of a petition for
recuns:deration would automatically stay the effectiveness of a channel change order, the
Comimssion’s intent was 10 “remove an incentive for the filing of petitions for reconsideration
that arc largely without merit, thereby expediting the provision of expanded service to the public
and :onser ing Commission resources now expended processing these meritless petitions.”
Amcdmeni of Section 1 420(f) of the Commission’s Rules Concerning Automatic Stays of
Cervan Allotment Orders, Report and Order. 11 FCC Red 9501, 9 1 (Aug. 8, 1996).

10



2. The Cases Cited By the Division Do Not Suppert 1ts Denial of Cox’s
and Radio South’s Counterproposals.

Ir the Auburn Decision, the Division erroneously relied upon Esperanza, Puerto Rico,
Chrsiensted, Virgin [slands; Oxford and New Albany, Mississippi; and Frederiksted, Virgin
seonds and Culebra and Carolina, Puerto Rico to support its conclusion that rulemaking
propesils dependent on finahty of another rulemaking proceeding should be dismissed.*
Althcugh these cases involved rulemaking proposals that were dependent on channel changes
grantad in another rulemaking proceeding in which a petition for reconsideration had been
filed. they were decided at a time when the filing of a petition for reconsideration stayed the
effect ol a channel change order.™ Thus, the rulemaking proposals in these cases were, in fact,

conungen: on channel changes becoming effective in another proceeding.

In contrasl, the amendments to the FM Table of Allotments adopted in the
Annisten/College Park Proceeding became cffective on June 14, 2000, despite Preston Small’s
towe petitions for reconsideration.” Effective June 14, 2000, the Anniston allotment was deleted

frorm the FM Table of Allotments and the College Park allotment had been added. As

b3

~eo Auburn Decision at § 4.

Ssperanza, Puerto Rico, Christunsted, Virgin Islands 11 FCC Red 2908 (March 4, 1996),
Ogord and New Albany, Mississippi, 3 FCC Red 615, 617 n.3 (1988), recon., 3 FCC Red 6626
(19881, and Frederiksted, Virgin Islands and Culebra and Carolina, Puerto Rico, 10 FCC Red
13627 (Dea, 11, 1995).

- On August 8, 1996, the Commission released a Report and Order deleting that portion of
its rul=s that provided for an automatic stay of channel changes upon the filing of a pefition for
reconswderation. Amendment of Section [ 420(f) of the Commission’s Rules Concerning
Auntomane Stays of Certain Allotment Orders, Report and Order, 11 FCC Red 9501 (Aug. 8,

[ 2G0)

).

rao

N See 47 C.F.R.§ 1.429(k) (“Without special order of the Commission, the filing of a
pebtion for reconsideration shall not excuse any person from complying with any rule or operate
In any manner to stay or postpone its enforcement.”).



N VNV QUEM) hus done, parties are permilted to proceed and construct facilities pursuant to a
decision that 1s subject (o a petition for reconsideration.®
Accordingly, the cases cited by the Division are inapposite: they were decided at a time
wher the legal effect of the filing of a petition for reconsideration was completely different than
tvas wihen Preston Small filed his first peution for reconsideration in the Anniston/College Park
Precceding. The proposed allotments in those cases were in fact contingent on the finality of a
rulemiuking because the petition for reconsideration stayed the rulemaking’s effectiveness. In
coi trasi, the Anmiston/College Park Decision is effective, the Anniston allotment has been
delcted and WWWQ(FM) has constructed and commenced operation with its new facilities and
has fiied o license application. Accordingly, the cases cited by the Division do not support its
dema: of Cox’s and Radio South’s Counterproposals.
C The Division Treated Cox’s and Radio South’s Counterproposals Differently
Than Other Proposals That Are Contingent on the Finality of the
Anniston/College Park Decision.
siice March 2001 when Preston Small filed his second petition for reconsideration in the
Anaisten/College Park Proceeding, the Division has taken actions consistent with the notion that
prooncsed facilities changes were not required to protect WW WQ(FM)’s deleted Anniston
alletment. In addition 1o its actions within the Auburn Proceeding, the Division has granted or

accepied the following applications or accepted petitions for rule making that do not protect the

- Sec 47 C.FR. § 1.429(k) ; Amendment of Section 1. 420(f) of the Commission’s Rules
Concerning Automatic Stays of Certain Allotment Orders, Report and Order, 11 FCC Red 9501,
“ 1 fAug 8, 1996). In affirming a grant of an allotment proposal when a petition for
reconsideration was pending in a separalc, interrelated proceeding, the Commission noted that
suci ection was proper because its rules “no longer prohibit the grant and construction of
authorized facilities pending final resolution of a related, outstanding rulemaking proceeding.”
Amendment of Section 73.202(b). Table of Allotments, FM Broadcast Stations (Chester, Shasta
Lake Crive dlras, McCloud, Weaverville, and Shingletown, CA), 16 FCC Red 4009, 94 (2000).

(2



deleted Anniston allotment and are contingent upon finality of the Anniston/College Park
receedimg.
1. WWWQ(FM), College Park, Georgia.

On November 14, 2000, the Division granted the construction permit application filed by
WNNY LICO, Inc. for WWWQ(FM) in Colicge Park, Georgia, expressly conditioned on the
outeeme -f the Anniston/College Park Proceeding (see FCC File No. BPH-20000714AAV).”

2. WLXY(FM), Northport, Alabama.

On August 30, 2001, the Division granted a modification application filed by Radio
South far WLXY(FM}) in Northport, Alabama expressly conditioned on the outcome of the
AnnstonyColiege Park Proceeding (see FCC File No. BPH-19991012AAG).*

3. Notice of Proposed Rulemaking for Amendments to FM Table of
Allotments for Mcridianville, Tuscumbia, Carrollton, and Gurley,
Alabama.

As recently as May 17, 2002, the Division issued a Notice of Proposed Rule Making that

pronosed an allotment change that does not protect the deleted Anniston allotment (the

“Mzrdianville NPRM”).?" In response (o a petition for rulemaking filed by Capstar TX Limited

Parinershio and Clear Channel Broadeasting Licenses, Inc., the Merndianville NPRM proposes,

a=

- “ondition 7 on the construction permit states, “The grant of this permit is conditioned on
the fina: cutcome of MM Docket 98-112. The final outcome of that proceeding may require
WEHMA-FM to change frequency, class, or site location. Accordingly, any construction
underiaken pursuant to this permit is at the permittee’s sole risk.”

= “ondition 3 on the construction permit states, “The grant of this construction permit is
condiiioned on the final outcome of MM Docket 98-112. The final outcome of the proceeding
may requite Station WLXY(FM) to change frequency, class, site location or dismantle the
Faciiities authorized herein. Accordingly. any construction pursuant to this permit is at the sole
rish o the permittee.”

2" Amendment of Section 73.202(h), FM Table of Allotments, FM Broadcast Stations
(Meridianville, Tuscumbia, Carrollion, and Gurley, Alabamay), Notice of Proposed Rulemaking,
MB Docket 02-114, RM-10426, 17 FCC Red 8890 (May 17, 2002) (the “Meridianville NPRM™).
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amot:g other things, to delete Channel 262C°1 from Tuscumbia, Alabama and allot Channel
2620 2w Mendianville, Alabama, and modify the license of WLAY-FM accordingly.30 As

Jdexcribed in Figure 2 of the Technical Exhibit to the petition, the proposed allotment of Channel

3] Lo
The Division

26.1C° 2 at Menidianville is short-spaced to the deleted Anniston allotment.
e epted the penition tor rule making and in the Meridianville NPRM states, “We believe that

cach sropasal warrants consideration because it complies with our technical requirements and

At serve the public interest.™ Yet, in the Auburn Decision released just three months later,
the Division stated that Cox’s and Radio South’s Counterproposals did not comply with the
rechmical requirements because they are short-spaced to the deleted Anniston allotment.

4. WWWQ(FM), College Park, Georgia,

In addition, at lcast one other application has been accepted but is being held in abeyance
periding the outcome of the Anmiston/College Park Proceeding. On January 12, 2001,
WWWOQ(EMY filed a construction permit application for a one-step upgrade from Channel
262C % 10 Channel 263C2 at College Park, Georgia (see FCC File No. BPH-20010112ABQ).
This apph<ation has been accepted [or filing but remains pending unti! finality in the
Annisten/Coliege Park Proceeding.

As discussed above, the Division has granted at least two applications that were short-
spa-ed 1o the Anniston allotment, issued at lcast two notices of proposed rulemaking (the Auburn

NPRM and the Meridianville NPRM) that proposed an allotment short-spaced to the Anniston

3 ‘d

Pention for Rulemaking in the Matter of Amendment of Section 73.202(b), FM Table of
Allotments, FM Broadcast Stations (Mendianville, Tuscumbia, Carrollton, and Gurley,

Alabama) flled by Capstar TX Limited Purtnership, Clear Channel Broadcasting Licenses, Inc.,
MB Docket 02-114 (Sept. 20, 2001).

3 Meridianville NPRM at § 1 (emphasis added)
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alintinent. and has held at least one application in abeyance pending finality of the
Anniston College Park Proceeding. Yet the Division did not afford the same treatment to Cox’s
anii Fadie South’s Counterproposals. Attached as Exhibit A is a chart with a timeline of key
dates and actions in the Anmiston/College Park Proceeding vis a vis the Aubum Proceeding and
he applications and petition for rulemaking discussed above. As the chart demonstrates, since
Fehrizary 2001, the Division has demonstrated by its actions in the Auburn Proceeding and other
nreceedings that the pendency of a petition for reconsideration in the Anniston/College Park
Preceeding did not matter. Only with respect 1o Cox’s and Radio South’s Counterproposals did
the Drivision suddenly determine that a pending petition for reconsideration bars their grant.

Mureover, applications and petitions for rulemaking or counterproposals are subject to
the same slistance separation rules and therefore should be treated in the same manner. Section
73 20081adi 1), which governs rulemaking petitions or counterproposals, and Section 73.208(b),
whech: coverns applications, both provide that applicants or petitioners, as the case may be, must
meut listance separations determined by considering the coordinates of an authorized transmitter
site {i ¢ . the licensed site for WW WQ(FM) at Anniston that was relied upon in the Auburn
Dec IS#OE])‘;J

I'he Division’s disparate treatment of Cox’s and Radio South’s Counterproposals violates
the mandate of Melody Music, Inc. v. FCC™* No difference exists among Cox’s
Counterproposal. Radio South’s Counterproposal, ANI"s Updated Proposal, and these other
propesals. Yet, the Division has treated Cox and Radio South differently than other simtlarly-

situated apolicants, and this disparate treatment is prohibited by Melody Music.

Sec 47 CER.§§ 73.208 (a)(1), (b) (2001).
Melody Music v. FCC. 345 F.2d 730 (D.C. Cir. 1965) (“Melody Music”).
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IV, CONCLUSION.

For the reasons stated herein. the Division’s denial of Cox’s and Radio South’s
<‘ounterpioposals must be reversed. The Auburn Decision (i) constitutes an arbitrary and
capricious reversal of position within the same proceeding, (11) misapplies Cut and Shoot,

no relies on inapposite cascs, and (iv) without good cause, treats Cox and Radio South
ditierently than other similarly-situated applicants.

Dyie to the unique circumstances surrounding the multiple appeals in the
Arraston, College Park Proceeding and the Tact that the Division invited comments and
counterproposals on ANIs Updated Petition, which was itself contingent on finality of the
Arniniston/College Park Proceeding, Cox and Radio South had little choice but to file their
counterproposals in accord with the public notice issued by the Commission. Before Cox and
Radio South filed their counterproposals. WWWQ(FM) had constructed its Coliege Park
fac:liies und filed a license application, and, importantly, the Commission had deleted the
Arcnston channel allotment Cox and Radio South therefore had the right when they filed their
counterproposals to assume that the pendency of the Anniston/College Park Proceeding was not
an sssue and relied upon the Division’s actions to proceed accordingly. By seeking
reconsideration of the Auburn Decision, Cox and Radio South are simply seeking consistent

irectment under and application of current policies and precedent. Cox and Radio South request
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thut the Division grant their counterproposals® and hereby confirm that, if necessary for the
ronsisten: application of FCC policy and precedent, they are willing to accept a grant
condittoned on the outcome of the Anniston/College Park Proceeding and are willing to
‘mplement the rulemaking and bear the risk of an adverse outcome in the Anniston/College Park
Procceding.

A the Division itsctl has demonstrated by its actions, the lack of finality of the
Anniston/College Park Proceeding has never been a bar to granting Cox’s and Radio South’s
Coanrerproposals. Dismissal of these counterproposals was wholly inconsistent with the

Division’s prior actions and applicable precedent, violates the mandate of Melody Music, and

Alt interested parties had an opportunity to comment on Cox’s and Radio South’s
Counterproposals both during the reply period of the Auburn Proceeding, which ended on July 3,
2001, and during the fifteen-day period after Cox’s and Radio South’s Counterproposals were
placed on their own public notice on October 23, 2001. Any interested parties that noted that the
Auburn NPRM proposed an allotment that did not protect the deleted Anniston allotment had
cvery opportunity to file a counterproposal or comments to support its position. To place Cox’s
and Radic South’s Counterproposals on a further public notice at this time or to solicit the filing
¢l counterproposals to Cox’s and Radio South’s Counterproposals would be contrary to the
Cormission’s longstanding allotment policies and procedures. In its allotment proceedings, the
Commission has never solicited the filing of counterproposals to counterproposals. In similar
circumslances where an allotment proposal initially was dismissed for being defective but, upon
reconsideration, was granted due to changed circumstances that rendered the proposal
acceptable, the Commission granted the proposal based on changed circumstances without
requiring that the proposal be placed on another public notice for comment or counterproposals.
See Amondment of Section 73.202(h), Tuble of Allotments, FM Broadcast Stations (Alva,
Moorelond, Tishomingo, Tuttle and Woodward, OK), MM Docket 98-155, 2002 FCC Lexis
3794, 4 4 (2002); Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations
( Winsiow. Camp Verde, Maver and Sun Ciny West, Arizona), MM Docket No. 99-246, 2002 FCC
Lexss 3797 (2002). To establish such a new policy during the reconsideration stage of an FM
a:laiment proceeding would wreak havoce with the Commission’s interests in preserving the
etficiency of process and conservation of scarce administrative resources. Moreover, Cox’s and
Rudio South’s petition for reconsideration will be placed on public notice pursuant to 47 C.F.R.

§ 1429(¢), and interested parties then will have ample notice and opportunity to file pleadings to
support therr positions.,
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“aises sighificant equitable concerns. Based upon the foregoing, Cox and Radio South
respectiully urge the Division to reconsider its decision in this proceeding and grant Cox’s and
Loci south’s Counterproposals.

Respectfully submitted,

COX RADIO, INC. RADIO SOUTH, INC,
CXR HOLDINGS, INC.

B .

By o e By: R R P T
Kevin F. Reed Mark N. Lipp
“lizabeth A. M. McFadden Erwin G. Krasnow
Nam E. Kim Shook Hardy & Bacon, LLP
Oow. Lohnes & Albertson, PLLC 600 14th Street, NW
| 2000 New Hampshire Avenue, N.W _ Suite 800 Suite 800
Washington. D.C. 20036 Washington, DC 20005-2004
{2023 776-2000 (202) 783-8400

Ociober 9 2002



ATTACHMENT A

CHRONOLOGY OF KEY DATES AND ACTIONS

|_ DATE ANNISTON/COLLEGE PARK AUBURN PROCEEDING OTHER GRANTED OR 1
PROCEEDING ACCEPTED PROPOSALS THAT
ARE CONTINGENT ON
FINALITY OF
ANNISTON/COLLEGE PARK
PROCEEDING |
April 28, 2000 Report and Order relcased by '
Division.
June 14, 2000 Report and Order becomes
effective.
June 16, 2000 Petition for reconsideration filed by
Preston Small.
July §, 2000 Initial petition for rulemaking filed o
' by Auburn Network. Inc. ("ANT's
Initial Petition™). N

"November 14, 2000

‘November 20, 2000

Division.

: WWWQ(FM) construction permit
| {or College Park facilities granted by |

A
\
|

WWWQ(I'M) construction permit
- for College Park facilities granted by
Division.

ANTI’s Initial Petition returned by
Division because 11 was contingent
on finality of the Anniston/Coliege
Park Proceeding.

January 9, 2001
|

ff_a__qil‘ities filed.

| WWWQ(FM) license application to
+ cover constructed College Park




ANNISTON/COLLEGE PARK
PROCEEDING

AUBURN PROCEEDING

OTHER GRANTED OR
ACCEPTED PROPOSALS THAT
ARE CONTINGENT ON
FINALITY OF
ANNISTON/COLLEGE PARK
PROCEEDING

January 12, 2001

WWWQ(FM) construction permit
application filed for a one-step
upgrade from Channel 263C3 1o
Channel 263C2 at College Park.

January 22, 2001

WWWQ(FM) program test authority

to operate College Park facilities
granted by Division.

February 7, 2001

Memorandum Opinion and Order
dismissing petition for

reconsideration adopted by Division.

Updated petition for rulemaking
filed by Auburn Network, Inc.
(“ANI's Updated Petition™).

February 9, 2001

Memorandum Opinion and Order
dismissing petition for

. reconsideration releasced.

MMarch 12, 2001

' Second petition for reconsideration

filed by Preston Small.

| March 30, 2001

| Second petition for reconsideration

' refiled by Preston Small.

|
| April 4, 2001
|
!
|
|
1

ANT's Updated Petition returned
by Division because it failed to
protect the pending one-step
upgrade application of

| WWWOQ(FM) at College Park

"April 6, 2001

Supplement to ANI"s Updated

- inc.

Petition filed by Auburn Network.
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DATE

ANNISTON/COLLEGE PARK
PROCEEDING

AUBURN PROCEEDING

OTHER GRANTED OR
ACCEPTED PROPOSALS THAT
ARE CONTINGENT ON
FINALITY OF
ANNISTON/COLLEGE PARK
PROCEEDING

April 27, 2001

Notice of Proposed Rulemaking
released by Division for Updated
Petition, as supplemented.

June 18, 2001

Counterproposal filed by Cox.
(“Cox’s Counterproposal’™)
Counterproposal filed by Radio
South, Inc. (“Radio South’s
Counterproposal”™).

August 30, 2001

IS
I October 23, 2001
|

|

[E— —
\ November £, 2001
|
|
|

i Memorandum Opinton and Order
dismissing second petition for
! reconsideration released by
lCommission.

| Public Notice relcased accepting
- Cox’s and Radiv South’s
| Counterproposals.

—

i December 5, 2001

i
"May 17,2002

‘ Third petition for reconsideration
| and metion to reopen the record

WLXY(FM) construction permit
application granted by Division
contingent on finality of the
Anniston/College Park proceeding.

filed by Preston Small
T

|
i
|

' Mendianville. Tuscumbia
CCarrallton and Gurleyv Alahama,
cielcasaed by Diviswon.

Notuce of Proposed R-l_l-l_égl_ail—l-{g:TOl'

1



DATE ANNISTON/COLLEGE PARK AUBURN PROCEEDING OTHER GRANTED OR
PROCEEDING ACCEPTED PROPOSALS THAT
ARE CONTINGENT ON
FINALITY OF
ANNISTON/COLLEGE PARK
PROCEEDING

July 15, 2002 Memorandum Opinion and Order
dismissing third petition for
reconsideration released by
Commission.

August 19, 2002 Fourth petition for reconsideration
and second motion to open the
record filed by Preston Small.

August 22, 2002 Motion for leave to file supplement
to petition for reconsideration and
second motion to open the recerd
filed by Preston Small.

August 30, 2002 Report and Order dismissing
: i Caox's and Radio South’s
- Counterproposals releascd.

Scp{'cmber 3.2002 Statement for the Record, Motion |
for Protection, and Notice of |
Resubmission of Petition for
Reconsideration and Second Motion
to Reopen the Record and Notice of |
Resubmission of Motion to [sic] for |
Leave to File Supplement filed by |
Preston Small and concurrent |
resubmission of August 19, 2002 1\
~and August 22, 2002 filings by i
~ Preston >mall




CERTIFICATE OF SERVICE

I. Constance A. Randolph, a secretary at Dow, Lohnes & Albertson, PLLC, hereby
cerliiy that a true and correct copy of the foregoing “Petition for Reconsideration of Cox Radio,
In. .. "XR Holdings, Inc., and Radio South. Inc.” was sent on this 9th day of October, 2002, via
frst-class Uniled States mail, postage pre-patid, to the following;:

Aubura Nelwork, Inc.

crooiee (o Petro, Esq.

Garener, Carton & Douglas
i300 K Street, N.W,

Suite 900, East Tower
Washimgton, D.C. 20005-3317

Murengo Broadcast Associates
52356 Valieybrook Trace
Brmingham, Al 35244

Daie Broadcasting, Inc.
P ). Box 909
Adexander City, AL 35051

M:rk Blacknell

Womble Carlyle Sandridge & Rice, Sutte 700
1401 Evye Street

Washington, DC 20005

( Tiges Tommunications, fnc.)

Murk N, Lipp

Shook Hardy & Bacon, LLP
600 T4th Street, NW, Suite 800
Washington, DC 20005-2004
(WVNY LICO. Ine.)

*denetes hand delivery
st A o

Constunce A. Randolph

-
(

””//(

Williamson Broadcasting, Inc.
702 East Battle Street, Suite A
Talladega, AL 351061

Scott Communications, Inc.
273 Persimmon Tree Road
Selma, AL 36701

Southeastern Broadcasting Co.
P.O. Box 1820
Clanton, AL 35045

Dan J. Alpert

2120 N. 21st Road

Arlington, VA 22201
{(International Systems Corp.)
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